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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
followirig way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

" where ohe of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

i ; ;
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as

m mentioned ih para- (A)(i) above in terms of Sectioh 109(7) of CGST Act, 2017

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied with a fee of Rs. Onhe Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Crédit. involved or the amount of fine, fee or penalty
determined in the order appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Sectioh 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified b(}l the Re1gistrar, Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying -
(i) (i) Full amount. of Tax, Interest, Fine; Fee and Penalty arising from the impugned order, as is
~ admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining : ~amount of Tax in dispute, in
addition to the amotnt paid under Section 107(6) of CGST Act, 2017, arising from the said order,
in telation to Which the appeal has been filed. : : :

(i) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of comimunication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribuhal enters office, whichever is later.
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GAI;PL/ADC/GSfP/1370/2021 v
ORDER IN APPEAL
M/s.Swastik Brokerages Pvt.Ltd 2565/1/A/107, Anand Shopping Centre, Opp Pir Mahamadshah Road,
Ahmedabad 380 001 (hereinafter referred to as the appellant) has filed the present appeal on dated 20-7-2021
again’sf Order No.ZT2404210098816 dated 8-4-2021 (hereinafter referred to as the impugned order) passed by
the Assistant Commissioner; CGST, Division I (Rakhial), Ahmedabad South (hereinafter referred to as the

adjudicating authority).

Ak Briefly stated the fact of the case is that the appellant registered under GSTIN 24AAICS4979D1Z4 has
filed refund claim for refund of Rs.86448/- on account of excess péyment of tax. The appellant was issued show
cause notice No.ZT2403210333248 dated 23-3-2021 for rejection of claim on the reason tliat amount of tax of
Rs.69,780/- has been paid through cash and remaining Rs.16,750/- paid through credit and refund of credit is not
admissible under Section 54 of CGST Act, 2017. The adjudicating authority vide impugned order held that refund
is inadmissible to the appellant on the ground that the claimant neither appeared for personal hearing nor submitted

reply to the SCN. Hence the claim is rejected under Section 54 of CGST Act, 2017.

3/ Being aggrieved the appellant filed the present appeal on the following grounds:
The sale invoice No.151 dated 31-7-2020 was cancelled which was amended in GSTR1 but not able to adJust in
GSTR3B as no future GST liability is expected so they had applied for refund. The appellant has also requested

to condone delay in filing appeal against the impugned order.

4. Personal hearing was held on dated 30-5-2022. Shri Harikrishna B- Patel authorized representative
appeared on behalf of the appellant on virtual mode. He stated that he has nothing more to add to their written-
3 i

submission till date.

5 I have carefully gone through the facts of the case, grounds of appeal, submission made by the appellant
and documents available on record. I find that impugned order was communicated to the appellant on dated 8-4-
2021 and the preseiﬁ appeal was filed on 19-7-2021, which I find beyond three months time limit prescribed under
Section 107 of CGST Act, 2017. The appellant has also filed request to condone delay due to Covid 19. 1 find that
as per Hon’ble Supreme Court’s Order dated 23-3-2020; Order dated 27-4-2021, Order dated 23-9-2021 and Order
dated 10-1-2022, extending the time limit for filing of appeal from 15-3-2020 till futther orders and excluding the
period from 15-3-2020 till 28-2-2022 for the purpose of limitation in respect of all judicial or quasi judicial

proceedings. I hold that-the present appeal is not hit by tirne limitation factor.

5. . Ifind that claim was made for refund of excess payment of tax which was partially paid through cash and
~ partially paid through credit ie utilizing ITC. The adjudicating authority rejected thie entiie claim amount due to
non appearance for personal hearing and non submission of reply to show cause notice. In the grounds of appeal,
the appellant has not made submission against this ground. I have verified the status of refund application in GST
ponél and find that the appellant has not filed any reply to the show cause notice. Therefore, I do not find any
infirmity in the findings of the adjudicating authority in this regard. Howgver, by doing so, it also emerges that
claim was iejected without considering reply to show cause notice and without recordiné reasons for rejection

which I find is against the provisions of Rule 92 (3) of CGST Rules, 2017.

6. [ find that in the show cause notice issued to the: appellant the 1ejectlon of refund was pro %)
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through cash. I find that there is no dispute with regard to admissibility of refund of tax of Rs.69,780/- under”
Section 54 of CGST Act, 2017. The dispute is with tegard to admissibility of refund of Rs.16,750/- paid through
credit otily. The efore; proposal made fot rejection of undisputed clalm ainount of Rs.69.780/- without any valid

" reason/grouid is not justifiable by any means. In such instance; even if no reply was filed by the appellant, the
adjudicating authority ought to have sanctioned refuind of Rs.69,780/- rather than re] jecting the entire claim amount
which I find is against the provisions of Rule 92 of CGST Rules, 2017. Regarding rejection of refund of
Rs.16, 750/- which has been paid through credit due to inadimissibility under Section 54 of CGST Act, 2017, 1 find
that Section 54 of CGST Act, 2017 covers all type of refund of tax including excess payment of tax. Neither
Section 54 of CGST Act, 2017 not any of the Rules framed thereuiider disallows refund of tax paid by way of
credit. Therefore, so long as excess payment of tax is ot in dispute; refund of same is also squarely covercd under
Sectioni 54 of CGST Act, 2017. However, in such cases, Rule 86 (4A) of CGST Rules, provide for manner of
payment of refund as under:

“(44) Where a registered person has claimed refund of any amount paid as tax wrongly paid or paid in excess
for which debit has been made froin the electronic credit ledger, the said amount, if. founa’ admissible, shall be re-

credited to the electronic credit ledger by the proper officer by ari or ‘der made in FORM GST PMT-03."

1 As per above; Rule 86 (4A) of CGST Rules, 2017 in clear and unambiguous terms provide for sanction
and paymeit of refund of tax paid through credit by way of re- _credit in electronic credit ledger. In this case there
is 0 dispute with regard to excess payment of tax and refund of tax so paid is also covered under Section 54 of
CGST Act, 2017. Hence, in this case; excess tax of Rs.69,780/- paid through cash need to be refunded in cash and
excess tax of Rs. 16,750/- paid through credit need to be refunded by way of recredit in electronic credit ledger.
Therefore, I allow this appeal with consequential benefit to the appellant in terms of Section 54 of CGST Act,
9017 and Rules framed thereunder. Accordingly, I set aside the impugned order and allow the present appeal.
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8. The appeal filed by the appellant stands disposed of in above terms:

Date :
Attested

(Sankara Raman B{

Supérintendehit
Central Tax (Appeals),
Almedabad :

By RPAD

To,

M/s.Swastik Brokerages Pvt.Ltd
2565/1/A/107, Anand Shopping Centre,
Opp Pir Mahatmadshah Road;
Ahmedabad 380 001

Copy to

1) The Principal Chief Commissioner, Ceiitral tax, Ahmedabad Zone

2) The Commissioner; CGST & Cer %&S%Appeals) Ahmedabad

3} The Coimmissionet; CGST; Ahn edabad’S@uﬂ}

4) The Deputy Coininissioner; G‘% ',{ 'QllI(R hial); Ahmedabad South
5) The Additional Cominission I‘FG@HU el a’x( ste "s) Ahmedabad South
6) Guard File ¥

7) PA file







